#39.120 L/ 30/7
Memorandum Th-25

Subject: Study 39.120 - Execution (Third-Party Claims)

The purpose of this memorandum is to obtain some additional guidance
as to the policies to be pursued in dealing with the rights of third persons
in property levied upon pursuant to s writ of execution. Attached to this
memorandum are Sections 689 and 689b--the present provisions dealing with
third-party claims (Exhibit I). Also attached is a discussion of the rights
and remedles of third persons taken from > B. Witkin, California Procedure

Enforcement of Judgment §§ 103-115 at pages 3468-3482 (23 eq. 1971 }(Fxhibit II).
PRt i dicement

< .uw1on 689 provides for the situation where the third person cleims that the
property levied upon is his--not the Judgment debtor's. Section 689b'provides
for situations where the third person claims a security interest in the property
levied upon. The procedures are generally parallel, but there are some sig-

nificant differences.

Under both procedures, the third person files his claim with the levying
cfficer who in turn serves a copy of the claim on the judgment creditor. Ir

the creditor does nothing within five days after receipt of the claim, the

property is released. Under Section 689, the creditor may maintain the levy

simply by posting an undertaking with the levying officer which indemnifies

the third person for any loss caused by the levy. If the creditor does rost
an undertaking, the third person may still obtain the release of the property
by himself posting an undertaking. Procedures are also provided for objecting
to the sufficiency of the amount of the undertaking and to the Justifiecation
of the sureties. Whether or not any undertaking is posted, either the ereditor
or third person may (within 15 days after the filing of the claim) petition
for a hearing to determine "title to the property in question." Pending such
determination, the court may order the sale of perishables and may stay the

sale, transfer, or other disposition of the property. An expeditious hearing
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is provided and orders made according to the court's determinations. It seems
to be assumed here that the property belongs either to the debtor or the third
person--i{ is an all or nothing situation--and if the property does belong to
the third person it is released . from levy.

The thrust of Section 689b is rather different. Here the third person
claims a security interest in the property and his claim is in the nature of
a demand for payment of all sums due or to acerue to him under the security
agreement (plus interest). The Judgment creditor must either deposit the
amount demanded or post an undertaking and file a statement contesting the
existence of the thirad rerson's interest. Where the existence of the secured
interest is placed in dispute, objections to the creditor's undertaking may
be taken and the determination of the validity of the secured interest 1s made
in the same manner as under Section 689. Whichever course is taken, the
secured party's interest is sccelerated and paid off, the property is sold
free and clear of the third party's interest, and the creditor is subrogated
to such interest in the proceeds from the sale. See Section 68gc. It might
be noted that the creditor can also demand that a claim be made and, If no
claim is forthcoming, the property is sold free and clear of the third person's
interest.

At the March 1974 meeting, the Commission directed the staff to redraft
these procedures so that the Judgment creditor would have an option to pay off
or not pay off secured ‘ntercst helders. This procedure would not affect any
right that the secured perscon has pursuant to his agreement to accelerate pay-
ment of his obligation. However, in the absence of such acceleration or payment
by the judgment creditor, the secured interest holder would not be paid, but the
property (collateral) would be sold subject to such security interest. ABsuming

no change in this approach, there still remain certain questions., If the
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Judgment creditor elects to pay off the secured interest holder, what must he
pay? That is, must he pay the same amount the debtor would be required to pay
to cancel the agreement (including, for example, prepayment penaliies) or may
he pay some lesser amount, e.g., the outstanding balance on the principal?

We suspect that, in the overwhelming majority of cases, the gecurity
agreement will contain an acceleration clause, £:8., due on encumbrance or due
on sale. However, where acceleration is not provided {or not permitted), we
have been direc.ed to provide for sale subject to the security interest. Our
concern now turns to the purchaser. It might be argued that he has as much,
if not more, opportunity to discover the state of the title to the property here
as he would have in a private sale. On the other hand, you may wish to place
8 duty on someone to make this information available at the sale. For example,
do you want every secured party to be required to file with the levying officer
8 statement setting forth his interest in the property prior io sale? And, if
a statement is not filed, the purchaser at the sale takes free and clear of
interests not so revealed? But Jquery. Bhould a secured party whose interest
is a matter of public record be regquired to file? Should a secured party who
fails to file have an asction over against the judgment creditor and/or Judgment
debtor if he loses his rights in his collateral.

Turning to third persons generally, Section 689 was intended originally to
protect the levylng officer from liability. Thus, if a third-party claim is
made, the property is either released or the creditor posts an undertaking
which in effect protects the officer. However, the third person is not required
to file a claim, and the purchaeser at the sale dcquires no more than the debtor's
interest in the property. If the debtor has no interest, the third person can
bring & separate action for conversion or replevins Here too a greater obliga-
tion could be placed on third persons to come forward and reveal thelr interest.
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For example, the third party cleim procedure could be made exclusive and the
purchaser's rights superior to those of the third persen, leaving the latter
to an action against the creditor or debior. Would this be desirable?

As noted above, Section 689 speaks in all or nothing terms. We do not
know what happens when a single item, £.8-, 8 car, is Jjointly owned by a
debtor and some third person. Does the purchaser at the execution sasle become
a Joint owner witih the thira person? = the property then partitioned--by sale--
if private arrangements cannot be worked out?

You will note that Sections 689 and 689b deal only with personal property.
Where real property is involved, the third person must elther move to enjoln
the sale or bring an action to quiet title after sale. The lack of a more
SUumAry procedure has been criticized, see Exhibit 11T, and at least we believe
that a distinction between real and personal property is difficult to Justify.
Do you wish to bring real property within the scope of whatever third-party
procedures are provided?

The above sets forth some of the questlons that the staff has on this
subject, and we suspect these materisls will suggest further problems to the
Commission. These yuestions were of such a nature that it did not seem Profit=
able io draft a statute without further policy directions. Hopefully the
Commission will be able to provide such direction at the June meeting.

Respectfully submitted,

Jack I. Horton
Asslstant Executive Secretary
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Memorandum Ti=-25

EXEIBIT I
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(3) Within five days sfier being served with such verificd claim the officer levy-
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plaintiff or his attorney for the amonnt of the elatmed debt wid interest due to date
of tender or the delivery to thé officer of un undertakiog and stutement aw hereln-

after provided, which damand shll include the copy of yueh clalm.

{4) Depaait or undertaking, reloass.

(4) Within five days after receipt by the plaintiff or his attorncy of such officer's
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Memorandum T4-25
FXHIBIT I

[5 B. Witkin, California Procedure Enforcement of Judgment §§ 103-
115 at.pp. 3468-3482 (2d ed. 1971)]

5. Rights and Remedies of Third Persons.
{a)} [§103] In General. |

The judgment creditor may direet, or the officer may lovy, axecu- f
tion on property in which the entire ownership or some interest is '
held by a third party, a stranger to the proceedings. What protection
has he? He cannot move to recall the writ of excention, since the writ
itself is proper—it is the levy which is improper. (See Associated Oil
Co. v. Mullin (1930) 110 C.A. 385, 382, 294 P. 421.) But he has,

. nevertheless, the election of several remedies:

(1) Special third party claim proceeding under (.C.P. 689, avail-
able to one claiming tangible personal property. (Infra, §104 ef s0q.)

{2) Special third party claim proceeding under C.(.P. 689a et
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FiovopcrMes~ of JUDGMENT 5104

seq., available 1o a chattel mortgagee or conditional seller. {(Infra,
$110 et seq.}

(3) Undertaking to velease property under C.C.P. 710b et seq.
(Infra, §114.)

{4} Action lo quict title, to enjoin sale, to recover personal prop-
erty or for conversion. (lnfra, §115.)

{by Third Party Claim.
{1) [§104] Nature and Scope of Proceeding.

C.0.D. 680 provides for a special proceeding, summary in charac-
ter, incidental to the main action, to determine title or right to posses-
sion of persenal property held by an officer under atiachment (C.C.P.
549; see Provisional Remedies, §215), execulion {(C.C.P. 689; see
supra, §71), claim and delivery proceedings ( C.C.P. 519; see Provi
sional Remedies, §35), or a warrant for fax liability owed to the state
or a state agency {C.(.P. 689d; see supra, §2).

The proceeding came originally from the Practice Act, but con-
tinuous revision has completely changed ita character. The numerous
amendments make it necessary to serutinize the older cases with great
care to avoid serious miseonceptions. ({Sec generally, on the history
and nature of the proceeding, First Nat. Bank v. Kinslow (1937) 8
C.9d 339, 63 P.2d 796 ; Puncan v. Superior Court (1930) 104 C.A. 218,
985 P. 732: Arena v. Bank of Italy (1924) 194 C. 195, 228 P. 441;
C'ory v. Cooper (1931) 117 (LA, 495, 4 P.2d 581; Peterson v. Groesbeck
(1937) 20 C.A.2d Supp. 753, 64 P.2d 495 [court may determine title
against third party claimant who is debtor’s trustee in bankruptey];
McCoy v, Justice’s Conrt (1936} 23 C.A2d 95, 71 P.2d 1115 [remedy
available though debior has transferred property te another]; Re-
tailers Credit Assm. v. Superior Court (1937) 19 C.A.2d 457, 65 P.2d
. 037 [if main action transferred by order changmg venue, incidental
proceeding on third party claim likewise iransferablel; Nat. Auto.
Ins. Co. », Fraties (1941) 46 {.A.2d 431, 115 P.2d 997 ; Rubin v. Barasch
(1969} 275 C.A.2d 835, 836, 80 C.R. 337, infra, §107 [purpose is to
vive qyuick remedy where levy by mistake, and to protect officer]; 9
So. Cal. L. Rev. 248; 11 Sa. Cal. L. Rev. 16; C.1.B., Rem. Unsec. Cred.,
p. 263 et seq.; C.E.B., Debt Collection Practice, p. 529 et seq.; 7 Cal
Practive 577 et seq.; 9 AmJur. P.P. Forms (Rev. ed.) 893 et seq.)

This summary proceeding permils a stranger to the litigation to
have his elaim of titte defermined. It is thus distinguishable {rom
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§105 FrrorceMEXT 0F JUDGMENT

(.C.P. 720, under waich the judgment creditor may maintain an aclion
against a third person who elaims an interest in the debtor’s property.
{Retailers’ Credit Assn. v. Superiop Counrf, supra; sce infra, §143.)
It is-also entirely different from ihe remery of refease of the property
on hond, under C.C.P. 710b, without deternination of title. (See
infra, §114.) There are two important limitations on the scope of the
proceeding under C.C.P. 630

(1) By its nature and by express provision it is limited to per-
sonal property. In Fiurst Nat. Bank v. Kinslow, supra, 8 (.2d 345, the
court pointed out that the remedy of a claimant where real property
is sold under execution for another’s debt is an action to quiet fitle
against the purchaser. The claimant loses nothing by the execution
sale itself, for the purchaser only acquires the interest of the judgment
debtor, and possession does not change until the period of redemption
ends. (Sce also Yokohama Specie Bank v. Kitasaki (1941} 47 C.A2d
98, 117 P.2d 398.)

(2) The claimant. must have title and right to possession; a mere
attaching creditor eannot make the claim. (Palmguist v. Palmquist
(1964) 228 C.A.24 789, 793, 39 C.R. 871)

Tt was formerly heid that the remedy was limited to claims of
personal property capable of manual delivery, and was unavailable
where the levy of attachment or execution was on intangibles by the
garnishment process. (Bank of America v. Riggs (1940) 39 C.A2d
679, 684, 104 P.2d 125; Ballagh v. Williams (1942) 50 C.A.2d 303,
122 P.2d 919 [corporate stock]; Sunse! Realty Co. v. Dadmun (1939)
34 C.A.2d Supp. 733, 88 P.2d 947.) This rule was abrogated by a
1957 amendment to C.C.P. 689, which makes the procedure available
where the levy is on “tangible or intangible personal property
whether or not it be in the actual possession of the levying officer.”

(2) Procedure.
(sa) [§105] Verified Claim.

The third party makes a written claim to the property, verified
by himself or his agent, setting out its reasonable value and his title
and right to possession. (C.C.P. 689; see C.E.B., Rem. Unsec. Cred.,
p. 264; C.E.B., Debt Collection Practice, p. 530; 7 Cal Practice 580; 9
Am.Jur. P.P. T'orms (Rev. ed.} 894 et seq.) The original claim and
a copy are delivered to the levying officer. (C.C.P. 689.)

" No technical form is required, and a elaim in the form of an
affidavit will be sufficient. {MeCaffey Canning Co. v. Bank of America
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(1930) 109 C.A. 415, 420, 295 P. 45 {“Such a claim, however, 15 not a
pleading, and may frequently have {o be drawn by persons unfamiliar
with legal jargon . . . in such matiers technical niceties shoild
not overshadow the rights of a clainiant te legal possession”]; Duncan
». Standard Arc. Ins. Cu. (1934} 1 €.2d 385, 388, 35 P.2d 523.)

Service on the levying officer may apparently be made at any
time before he has sold the property or has otherwise placed himself
in a position where it is lmpossible to deliver the property to the
clainiant or obtain an indemnity bond from the creditor. (National
Bank v. Finn (1927 81 C.A. 317, 337, 252 P. 757.}

(bb) [§106] Bond To Prevent Release.

On delivery of the verified claim to the levying officer (supra,
§105) he must release the property and the levy unless the attaching
or exccution ereditor, on demand, furnishes an undertaking to prevent
release. (CLC.P. 689; see C.K.B,, Rem. Unsee. Cred, p. 266; C.E.B,,
Debt Collection Practice, p. 332; 7 Cal Practice 582 et seq.; 9 Am.Jur.
P.P. Formms (Rev. ed.) 907.) The procedure is as follows:

{1} The officer, within 5 days after being served with the verified
claim, makes a written demand by registered or certified mail on such
ereditor (i.e., “the plaintiff, or the person in whose favor the writ
runs”). (For form of demand, see C.E.B., Rem. Unsee. Cred., p. 266;
7 Cal Practice 584; 9 Aw.Jur. P.P. Forms {Rev. ed.} 207.)

Thix provision is strictly construed to reguire a “written demand”
in the ordinary meaning of “a command or authoritative request in
written form™; a simpie notification of a third party claim is insuffi-
cient. Thus, in Johnston v. Cunningham (1970) 12 CA3d 123, 127,
90 (LR. 487, the constable mailed a copy of the elaim to an attaching
ereditor’s attorney, with a covering letter informing the attorney
that she was “herehy served” with the elaim. Later the constable
telephoned the allorney and asked if her client was going to furnish
an undertaking, and she replied thai none would be furnished hecause
no written demand had been made. The (rial judge made a finding
of substantial complianee with CLC.P. 689 and ordered release of the
attachment. Hefd, reversed; the theory of substantial compliance
would ahrogate an express statutory provision aund give a ministerial
officer discretion to deviale from its requirements,

The officer may demand the undertaking (and therefore release
the property if it is not given) “notwithstanding any defect, informal-
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ity or insufficiency of the verified claim delivered to hin.”  (C.C.P.
689.) This last provision, enacted in 1925 and revised in 1020, changed
the former law which 1oade the officer’s vight to demund a bond
dependent upont a substantinl eomplianes witli she tormual reguirements
of the statute. (See Arewe r Bawk of Naly (192:) 194 €, 115, 228
P. 441; Cory v. Cooper {1031) 117 C.A, 43, 502, 4 P.2d 581.)

(2) The ceeditor, within b dayy wfier sueh demand, gives the
undertaking. It is in double the value of the property, with two
sureties, and runs in favor of the Hhrd party clebwan?, indenmifying
him against loss, liahiiity, damages, costs and counsel fees by reason
of acts of the levving officer. (For form of urdertaking, sec C.E.B,
Rem. Unsec. Cred., p. 267; C.E.B., Debt Collection Practice, p. 533;
7 Cal Practice 386; 9 Am.Jur. P.P. Forms (Rev. ed.) 909; on deposit
in lieu of bond, sce Provisional Remedies, §4.) However, there is no
liability on the undertaking wi -re the property “ix roquired by law
to be registered or recorded in the name of the owner and it appears
that at the time of the levy the defendant or judgment debtor was the
registered or record owner,” and the levy was made in good faith in
reliance on such registered ar record swnership.

Sureties may be compelled to justily &s in an undertaking on
attachment; but if no exeeption is taken within 5 days after notice of
receipt of the undertaking, objections to them are waived. It ohjec-
tion is raised to the emount, or the value of the property is disputed,
the court may appoint appraisers o hold a hearing, and, if it finds
the amount insuffeient, a new undertaking may be given in 3 days.

{3) When an undertaking is given, the officor must hold the
property under the levy, unless it is released -hy undertaking under
C.C.P. 710b (infra, §114). If he neverticless releases the property, he
is Hable to the creditor. (Ceissert v. Steweri (1920) 72 CLAL 205, 236
P. 940.}

(4) If the andertaking is not given, the officer must velease “the
property and the levy” {i.c, musit give up possession of tangible
property and releare & garnishment of intangible property), and
deliver tangible property fo the defendant. "Bui if the officer is unahle
to find the defendant «frer 10 days’ written notice to his last known
address, he must veturn the property to the third purty claimant.
{C.C.P. 689.5.)
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{ec) [§107] EHearing.

Delivery of the third party elaim to the offieer {supra, §103) en-
titles any of the following parfics to a hearing to determine title to
the property: “the plamtiil, or the person in whose favor the weit
“runs, the third party claimant, or any onv or more joint third party
claimants” The right exisiz regardless of whether or not an under-
taking to obtain release (supra, $106) has been given. (C.CLP. 689,
see (LB, Rem, Unsee, Cred,, p. 269; CJ.B., Debt Collection Prae-
tice, p. 3345 7 Cal Practice 586 ot seq.}

The procedure is set forth in C.O.P. 689 as follows:

{1} A petition must he filed by one of such parties in the court
in which the actien is pending or from which the writ issued, within
15 davs ufter delivery of the claim to the officer. (See Ballagh v
Willicins {(1942) 50 C.A2d 303, 122 P.2d 919 [{ime held jurisdietional] ;
for form of petition, see C.E.B., Rem. T'nsec. Cred,, p. 270; CLE.B,,
Debt Colleetion Practice, p. 335; 7 Cal Practice 58%; 9 Am.Jur. P.P.
Forms (Rev, ed.} 902))

(2) The hearing mast be had within 20 days from filing of the
petition, wnless confinued by the court for good cause. Notice of
hearing (10 days) must e given to the officer, ereditor, and third party
claimant, or their attorneys {except to the party filing the petition).
The notier must speeify that the hearing is to determine title. (See
Rubin v, Barasch {1969) 275 €. A.2d 835, 837, 80 C.R, 337 [no notice
fo debtor rvequired].)

Prior to 1961 there was some reason to believe that a third party
claimant, by dismissing his petition on the eleventh day, ecould defeat
the plaintifi’s right to a hearing {(heaving must be had within 20
days, and on 10 days’ notice). A 1961 amendment protected the plain-
tiff by the following added provision: “Whenever the petition for
such hearing is filed Ly the third party claimant, or by any one or
more Jjoint third party clabnants, neither such petition nor proeeed-
ings pursuant thereto wuy be diswissed without consent of the plaintiff
or the person in whose favor the writ runs”

() The claim is filed with the court and coustitutes the pleading
of the third party claimant, subject 1o the comrt’s power to permit
amenchuent. It iy deewmed controverted hy the creditor.

{4) “*Nothing herein contained shall be construed to deprive any-
body of the vight to 4 jury triel In any euse whers, by the Constitution,
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sueh right i wiven, but a fury kel shall he wimvet in any =ueh case
in like ranner as in the trial of an aeiion  See & Ro Cal L Hev, 3490}

(%) The claimant has the luden of proot. [See fererly Jlls T,
& L. v, Western Do cte, Co. {19061 100 €420 205, 502, 12 C.R. 107,
14 Hastings L. .J. 69.)

These provisions reqnive ampie notiee and hearing and fully
comply with the constitutional requirernent of procedaral due process,
{MeCay v, Jushiees Cowrt (19371 23 LA B9, tog, 77 g 1115
But a summary decision witheut allowing the third party claimant en
opportunity to present his case is a probable denial of due process
and elearly reversible error. (Naf. Adufo. Ins. Co. v. Fraties {1941)
46 C.A.2d 431, 115 P.2d 997 [trial judge, outraged ut what he thought
was a frandulent transfer, denied claim after listening only to creditor
and debtorl; Johnston v. Cunninglham (1470} 12 (LA.3d 123, 128, 90
C.R. 487 {after levying officer had wrongfully released attachment
(supra, §106), judge entered order “allowing" third party claim with-
out taking or considering evidence of title].) '

As pointed out above, the judgment debtor is neither a party to
the proceedings nor entitled to notice. (Huwbin r. Barasch, supra.)
But he may have a safficient interest to support fnfervention. Thus,
in Bubin v. Barasch, supra, Rubin sued Mr. B for $30,000 due on his
promissory note, joining Mrs. B and others on a theory of conspiracy
to eonceal Mr. B's asscts. Rubin attached 5 hank accounts in the names
of Mr. and Mrs. B. He then dizmissed Mrs. B and obtained summary
judgment against Mr. B. Before the Rubin action, however, Mr. B
sued for divoree snd Mrs. B cross-complained; and before summary
judgment Mrs. B filed a third party claim for half the attached funds
as her separate property. The judge found in her favor, and the
third party judgment directed that half be distributed to her and that
Rubin's attachment or any future writ of cxecution would be valid
only as to one half. Mr. B. having received no notice of the third
party claim or hearing, moved for a new trial or modification, ou the
ground that the funds were community property and title was in
issue in the diverce action. On deniul of his motion he appealed.
Held, order reversed. {a) Since the debtor is net entitled to notice
the judgment is not res judieata as Detween lim and the creditor or
third party eclaimant. (b} Nevertheless, Mr. B had a right te inter-
vene in proceedings in which a judgment purported to run against
him. (375 C.A.2d 838} Hence his motion for new trial should have
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been granfed and the judgiw=nut mouiicd to eliminate any reference
to the adjudication of elainms hetween Mr. und Mrs, B,

{dd) [g108) Judgment acd Incidental
Orders.

C.C.P. 68Y provides for judgient following the hearing, and for
various kinds of orders pending ihe hearing or in the judgment,

{1} Nu fiudhings ave required; the vourt, at the conelusion of the
hearing, renders a “judgment defermining the 1itle to the property in
guestion, which shall be conrlusive us to the right of the plaintif, or
other person in whose favor the wril runs, to have sald property levied
upon, taken, or held, hy the officer and to subject said property to
pavment or other satisfaction of his judgment” (C.C.P. 689; see
C.E.B., Civ. Proe. During Trial, p. 581; C.E.B., (iv. Proc. Forms, p.
389; C.F.B., Debt Colleetion Practice, 1. 537; 7 Cal Practice 597; 9
Am.Jur. P.P. Forms {(Rev. ed.) 904

(2} The suceessful party, claimant or ereditor, is entitled to costs.
(See Exchange Nuf. Bawk v. Ronsom (1942) 52 (LA.2d 544, 126 P.24
620 [elaimant]; Maoguire ¢ Corbetf 110533 119 C.A2d 244, 252, 259
P.2d 507 [ereditor; “Turn about i= fair play”l.)

(3) During the procecdings the conrt may make an order staying
the execution sale or forbidding ‘ransfer or other disposition of the
property, and may requive a bond as 2 eendition of the order. (See
FBrien v. Thomaes (1937 21 C.A23 Sapp. 765, 65 P.2d 1370; 7 Cal
Practice 390.)  And il muy also order the sale of perishable property
and divect disposition of the proceeds  (See 8 Awtur. P.P. Forms
(Rev. ed) 206))  Such orders may he modified or vacated “upon
such terms as may be just” at any time prior to termination of the
procecdings,  ({.(.P. 659}

(4) In the judgment the courl “mey make all proper orders for
the disposition of sueht property or the procecds thereof” (C.CLP.
589.) '

Under the former bw, if no undertaking was filed, a hearing was
considered futile and conld not be campelled.  {See Duncan v. Superior
Court (15300 104 ' AL 218, 221 285 P. 732 of. (Mtrus Pack. (lo. v,
Municipal Conrt (1934) 137 CLA. 337, 30 P.2d 334.) Now the hearing
may be had although no undertaking was filed (see supra, §107). And,
if the ereditor 1z suecessful but the property was previously released
for failure to furnish an undertaking, the officer must refake the
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property, cither on the eriginal writ, or, if it was retarned, on an alias
writ, (U0 084G

{ee} [§109] Review.

It has heen held that the statulory sehenie ardinarily preeludes
a motion for new trial.  {See Wilscon v, Puubor (1030) 36 C.A2d TH,
97 P.2d 262 dtfack on Judguent o0 Triol Cewrl, §22;7 of, Rolin v
Rarasch (1965Y 275 C A0 835, 80 CLR. 337, sapra, §107 [udgment
debtor, not a party to proceedinmg, may seck intervention by motion
for new trialj.)

The appropriate method of review is an appeal from the judement
determining tifle. {C.CLP. 689.)  (Ax to stay pending appeal, see
Fultow v. Webd (1937) 9 C.2d 726, 72 P.2d 744 Jensen v, Hugh Krvans
& (o, (1939) 13 (.2d 401, 90 P.2d 72: (’Brien v. Thomaes (1937} 21
(.A.2d Supp. 765, 65 P.2d 1370; Appeal, §178.)

{¢) Claim of Conditional Seller or Chattel
Mortgagee. _

(1) [§110] Nature and Scope of Proceeding.

(a)} In (enerql. Personal property in the possession of the
debtor, though subjeet to a chatiel mortgage or the reserved title of a
conditional seller, may nevertheless he reached by execution, (U.C.C.
9311: C.C.P. 689a [“notwithstanding any provision in the agreement
or mortgage for default or forfeiture in case of levy or change of
possession”].) If no demand for claim is sevved on the conditional
seller or mortgagee (infra, §111}, his rights arc not affected when the
property is sold on execution; the purchaser at the sale acquires only
the debtor’s interest in the property (sce infra, §116).

However, (.C\P. 689 establishes a special thivd party claim
procedure (infra, §111 ot seq.} which allows the counditional seiler or
mortgagee to assert his elain prior to the sale. The statute, like that
governing ordinary third party claims {supra, §104 et seq.), has been
continuously revised, and the older cases must he read with cantion.
{Sec, dealing with statute prior to 1933, Casady v. Fry {1931} 115
C.A, Supp. 777, 6 P.2d 1019; Kuehn v. Don Carfos (1933) 5 C.A.2d 25,
41 P.2d 585; Missourt State Life Ins. Co. v, Gilletfe {1832} 215 C. 709,
713, 12 P.2d 955; Mercantile Adce. Corp. v. Pioncer (‘redit Ind. Co.
(1932) 124 (LA, 593, 5396, 12 P.2d 988; Security Nat. Bunk v. Sartori
(1939) 34 C.A.2d 408, 411, 93 P.2d 863; 21 Cal. L. Rev. 51.)

3476



Fxyoregyest oF JUpaMerT §111

(b) Registered Vehicle or Vessel: Noftee of Levy. Ordinarily
no notice of levy aved be given a mortgagee or conditional seller. Bat
iff the property is i “vehiele or vessel required to be registered with
the Depaviment of Motor Vehieles,” the fevying officer must “forthwith
determine” from the department the name and address of the legal
awner, and netify any sweh legal owner (who is not alse the registered
owner) of the lovy by registerad or eertified mail or personal serviee.
(U, 689H(1): axs to meaning of “legal owner,” see Veh O 3705 1
Summary, Safes, §30; 1 Susomary, Securify Transactions in Personal
Property, $00; on registration of vessels with Department of Motor
Vehicles, see Veh(! 9850 et seq.)

(2) Procedure.

(aa) [§111] Verifled Claim by Seller or
Mortigagee.

(1} Form and Contents, The seller or mortgagee may file a
verified elaim and copy with the levying officer. This must contain
g detailed statement of the sales countract or mortgage and the total
amonnt of swms due or e acerue to him under the contract or mort-
gage, ahove set-offs, with interest to date of tender” It must also
give the seller’s or mortgagee's address for ailed service of notice.
(C.C.P. 688h(2); see (.E.B., Rem. Unsee. Cred., p. 276; C.E.B., Debt
Collection Practice, p. 340; 7 (al Practice 357; on officer’s right to
demand and exact payvment or undertaking despite defect in claim,
see infra, §112; on third party claim under C.C.P. 689, see supra, §103.)

{2Y Creditor’s Demawnd for Claim,  Although the mortgagee or
conditional seller is not required to fle a claim {see supra, $110}, the
judgment creditor can compel him to do so or forge his interest in
the property. Under (LC.P. 639h(8}, the errditor may instruet the
levying officer to personally cerre the seller or mortgagee with a
wribten demand for a elaing T the seller or mortgapee fails to file his
claim within 30 davs thereafter, the property may be sold on execution
“free of all Hens or elaiins of the seller or mortgagee.” {(See CLER,
Rem. Unsee, Cred,, pp. 276, 278; CUE.R., Debt Colleetion Practice,
pp. 041, 543: ¥ Cal Practiee 336; on fees for service of demand and
mileage, sce Govi.(, 26721, 26746.)
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(bb) [§112} Payment or Undertaking by
Plaintiff.

The plansiitl ereditor mas vesist the thimd party claiim either by
challenging the validity of the <ale confram or marigage and bonding
agamnst it or by admittinge its validity and paving the amonnt of the
claimed debt and interest. (0P, G see CURR., Rem. Unsor
Cred., p. 2978 ot e O T Debi Colieetion Practio, eoadd et seag)

(1) Demand bu Oficer. The fevving officer, within 5 davs after
receipt of the elabn, mewst wake o dewand (with copy of the claing) o
the plaintiff or his attorney, by regiscered mail, for either peytrent
of the amount due, or an inderfaking to indemnify the seller or mort.
gagee for the taking of the property.  (C.C.P, 6801(3); ~ee ("E.R,,
Rem. Unsee. Cred., p. 278) The officor may make the demand aud
exact the payment (or undertaking) “notwithstaading any defeet, in-
formality or insufficiency of the verified elaim delivered to him”
{CLOP. 6890(2); on simjlar Brovision in (U1 BRE. spee sapra, $1060)

(2) Payment by Plainkif. (a3} Within 5 days after veeoipt of the
demand the plaintiff must deposit with the officer the amount of i)io
debt and interest, or defiver the undertaking, (C.OP. 689b(4).) (b}
Withiu 5 days aﬁerromﬁptof;hndvpnﬂt{uiﬂlreamnndﬂe;uhhﬁuual
time for check to clear) the officer must pav or tender it to the seller
or mortgagee. (C.CUP. 6800(3).) (e) If the tender is accoptod the
imterest of the seiler or mortragee passes ‘o the plaintiff.  (C.0.p.
689L(6).)  (d) If the iender ig refused the money s deposited with
the county treasurer for the seller or mortgager. {(CLC P, 689h(7).}

(3) Statement and T'ndertghion by Pluintiff. Instead of paving,
the plaintiff creditor may present to the ofieer, within the d-day periad
allowed for payment, a verified stafement that the sales contract or
mortgage “is void or invalid for the reasons specified therein” (0P,
68Ib(2); see C.E.B., Debt Collection Practice, j. 544; 7 Cal Praetice
335.) He must also deliver an uidertaking in double the amount of
the indebtedness elaimed by the seller or mortgagee or double the
value of the property (as the officer may determine and require). The
undertaking is made to the seller or mortgagee, to indemmify him for
the taking against loss, Hability, damages, costs and counsel fees.
Exceptions to the sureties are taken in the same manner as on an
attachment bond. (C.C.P. 689b(2): sce Provisional Remedies, §3.)

If the undertaking js given, the officer may take, retain or sell the
property in accordance with the statute, without Hability in damages
to the third party claimant. (C.C.P. 6891:{9).)
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(4) Release of Property Where No Payment or Undertaking. If
the plaintiff fails to pay or give the undertaking within & days after
receipt of the officer’s demand, the officer must release the property.
{CLP. 689b(4); Stechr v, Superior Court (1948) 87 (C.A.2d 800, 197
P.2d 779; see C.O.P. 689.5 [if defendani cannot be found property may
be returned to seller or mortgagee].)

(5) Sale of Property. After the plaintiff makes or gives the
required payment, deposit or undertaking, or if no claim iy filed within
30 days after a demand for a claim has been served on the seller or
mortgagee (see supra, §111), the property is sold on execution in the
usual manner, “free of all liens or claims of the seller or mortgagee.”
(C.C.P. 689b(8).)

(6) Allocation of Proceeds of Sale. When the property is sold
the officer must apply the proceeds of the sale as follows: (1) repay-
ment, with iuterest, of the sum paid to or deposited for the seller or
mortgagee; (2) distribution- of the balanee, if any, in manner of
proceeds of an ordinary execution sale. (C.C.P. 689¢.)

(cc) [§113] Hearing, FJudgment and
: Review,

Delivery of the claim by the seller or mortgagee entitles the
claimant or the plaintiff to & hearing to determine the validity of the
sales contract or chattel mortgage, regardless of whether an undertak-
ing is given. The hearing may he had in the court in which the action
is pending or the court which issued the writ. The hearing, judgment,
and power to make incidental orders follow the procedure under C.C.P.
H89 (supra, $§107, 108). (C.C.P. 689b{10).) And if the plaintiff is
successful but the properly was previously released for lack of an
undertaking or pavinent, the officer must retake the property on the
original or an alias writ. (CLOP. G80b (10} ef. (LC.P. 689, supra, §108.}

The judgrent ix appealabie either as an order after final judgment
or as a final judgment in a special proceeding. (See Appeal, §3D.)
The statement in C.(.17, 689h that the judgment “shall be conclusive
hetween the claimant and the plaintiff® means only that it will be res
judicata tn any new proceeding.  {fmbree Uranium (o, o, Lichel
(1039) 169 C.4.2d 256, 337 P.2d 159

The failure of the parties to seek a hearing to deterunne tithe does
not affeet the Habhility of sureties on the plaintiff's undertaking. This
point of first iwpression was decided in Commercial Credit Plun v
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fiemez THHGY 270 OUA D Neppe 831, <0 18 834 A sued H oawd
Atlacted bis automebsie, O Credit, lego! owoer by cirtae of s doa,
filiel s thivd pavviy elano. A zeve the undertaking under €000 Ga0h ),
it faibed to wecompany 10 with the required verfied staterent (sapra,
$112Y, Neither party asked for a hiearing, so the sherif sold the car,
On [Es baokruptey € Credit brought this action against the saretios
ot A= undertaiong, Defendant suretion contemded that the thied party
clatnun's farbare 1o seek o hearing to deternine the dsswe of e dise
charged the =ureties.  fefd, the duretes were not diseharred, Thae
court pointed out that the cvedifor (A ecould himself have sought &
hearing.

{(d) [§114] Undertaking To Release Property.

C.C.P. 710b et seq. establish the following procedure hy which &
third party who elaims ownership of personal property levied upou
under execufion may give an undertaking to secure its releasc:

(1) File an undertaking {scrving a copy on the judgment ereditor}
in the court in which the execution issued, in double the value of the
property (bhut not more than deuble the amouut for which excention
was levied). The condition is that, if the property is finally adjudged
to helong to the debtor, the third party will pay the judgnient ereditor,
(COUP. T10e, T1T; sep CUBLBL, Rem, Unsee, Crede, po 2735, CER, Dobt
Collection Practice, p. 538; 7 Cal Practice 355; ¢ AnwJar, PLP. Forms
(Rev. ed.) 911.}

(2} The judgment creditor may obhject to the undertaking, and
there may be a hearing to justifyv sureties (C.OUP, 711, 712, 713}
or to determine the vatue of the property (COU70 7121).  If the
unndertaking is disapproved, a new oue may be given. (C.C.1. 712)

(3} The undertaking becomes effective 10 days after service of the
copy on the judgment creditor, or, if objected to, when a sufficient
undertaking is given. (.01 713}

Although this proceeding and the third party claim statute (supra,
§104) serve different purposes, they may in sowme instauces operate
together. Under C.C.P. 689 the third party may provent a sale merely
by filing his elaim, unless the creditor gives an undertuking. If the
creditor gives the undertaking under C.C.P. 689 in favor of the titrd
party claimant, the officer will hold the property. To obtain its velease
the third party must give an undertaking under C.C.P. 7101 et seq.,
in favor of the creditor, which provides for ultimate pavment of his
judgment,
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{e) [§115] Actions by Third Party

In addition to the speeial proceedings of third party claim and
undertaking to proteet his interest in personal property (supra,
$5104, 110,.114), the third party may protect his interests or recover
damages for invasion thercef, in several types of actions:

{1} Aclion To Quiel Tifle. Since the third party claim statute
does not apply to real property {see supra, §104), the ordinary remedy
where real property is wrongfully sold is an action to quiet title
against the purchaser at the execution sale.  (First Nat, Bank v.
Kinglow (1937} 8 €1.2d 339, 345, 65 P.2d 796 ; see Pleading, §522 et seq.)

(2} Action To Enjoin Sale. If the sale of real property would
cast a cloud on the owner's title he is not limited to suit against the
purchaser, but may enjoin the sale. This is the case, e.g., where the
third party is the granfee of the judgment debtor. Sinee their titles
are derived from a common souree, sale on execution against his
grantor clouds his title. (Einstein 4. Bank of Cnlifornia (1902) 137 C.
47, 69 P. 616; dustin v. Union Paving ete. Co. (1906) 4 C.A. 610, 88
P, 731.)

(3) Action for Specific Recovery of Personal Property. The
swmmary remedy under the third party claim statute does not pre-
clude the conventional netion for specifie recovery (replevin} aguinsi
the creditor and levying officer.  (See Taylor v. Bernheim (1922) 58
C.AL 404, 408, 209 P. 53; Pleading, 1354 et seq.)

(4} Aetion for Daniages for Conversion. A levying officer and the
sureties on hix official hond may le Hable in damages to the thivd party
for wrongfully selling the property. (See, for earlier law, Wissour:
State Life Ins, Co. e Oillefte (1932) 215 . 708, 713, 12 P.2d 955,
Carpenter v Devitt (1842 48 C.A2d 473, 122 P2d 79; of. MeCuffey
Cunntng Co, v, Bank of Awerice (1930) 109 C AL 415, 420, 284 P. 45.)
However, the officcr’s <ituation has bheen greatly improved by the
reviged third party clabin statutes:

{a) Tf ne third party claim is filed, “Such officer shall not Iw liahle
for dwnages to any such third person for the taking, keeping or sale
of such propertv. . . .7 (CLCP, 68

(h) If a elaim ix filed and an undertaking is given by the plaintiff,
that undertaking in tfaver of the third party is a complete protection,
given in lien of any right of action against the officer for eonversion.
The third party’s remedy ts solely against the ereditor and the suretios
on the undertaking., (Cory v, Cooper (19317 117 €0\ 485, 4 P.2d 5381
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C.CP. 684 [“nor, in any event, xhall such officer be liable for the
holding, release ov other disposition of =uch property in accordanee
with the provisious of this seetion™}.)

6. Rights and Remedies of Purchaser.

(a} Title.
(1) [§116] In General

The purchascr at a valid cxeeution sale acquires “all the right,
title and interest” of the debtor {and only that) from the time of
attachment, judgment lien or execution. ({1.C.P, 698, 699, T00; sec
Noble v. Beach (1842} 21 (.2d 91, 04, 130 P24 426 [*A sale by the
sheriff has the same loree and effect as a convevance by the Judgnment
debtor in the form of a quitelaim deved at the date of the sale
and it does not operate to convey any after-nequired fitle or interest
of the judgment debtor”l; Cook v. Huntley (1941) +4 C.A2d 635, 630,
112 P.2d 889; Withington v. Shay (1941) 47 C.A.2d 68, 75, 117 P.2d
415; 30 Am.Jur.2d 691 et seq.)

In the case of real property, this litle is subject to redemption and
the debtor’s right of possession during the 12 months redemption
period. (See supra, §98.) In other words the legal iitle of the
purchaser, acquired at the time of purchase, is defeusible upon the
happening of a condition suhsequent—redemption. This legal title
comes from the sale; the sheriff’s deed, given at the expiration of the
redemption period, does not create a new title, but merely evidences
the fact that the title previously acquired has become absolute. {See
Leaver v. Smith (1920} 47 CLA. 474, 477, 190 P. 10505 Pollard v. Harlow
(1903) 138 C. 390, 71 P. 458, 648; Bateuwian v. Kellogg (1022) 59 €A,
464, 472, 211 P. 46; Ailen v. Mcfiee (1942) 54 C.A2d 476, 483, 129 P.2d
143; Ritter v. Salsbery (1956) 142 C.A.2d Supp. 847, 832, 298 P.2d
166; Lawrence v. Maloof (1967} 256 C.A.2d 600, 602, 64 ("R, 233, 2
Summary, Real Property, Supp., §25.)

Even if the creditor executed directly on property of a dehtor
who fraudulently eonveyed it to another, the purchaser gets a legal
title. He does not have to bring an action {0 set aside the fraudulent
conveyance but may clear up the record by a quiet title suit. {Alen
. McGee, supra.)

The officer sometimes has more than one writ to levy on the same
property. If he sells under a juntor execution, the property remains
subject to prior liens. If, however, he sells under a prier exceution,
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December 22, 1971

Mr. Jack Horton

California Law Revision Committee |
Stanford Law School

Stanford, California 94305

Re: Legislative Revision of California
Code of Civil Procedure Sections
537 et seq.

Dear Mr. Horton:

Earlier this fall, you and I had a phone conversation
concerning a problem in connection with the legislative revision
of California Code of Civil Procedure Sections 537 et seq. in
the wake of the California Supreme Court's decision in Randone

v. Appellate Department, 5 Cal. 3d 536 (1971). At your suggestion,

I am setting forth my concern to you in this letter as a reminder.
Also at your suggestion, I am sending copies of this letter to
Profeasors Risenfeld and Warren.

Under C.C.P. §542(2) plaintiff may-attach real property
standing of record in the name of someone not involved in the
lawsuit if-plaintiff believea that the true beneficial owner of
the property is the defendant in the lawsuit. Plaintiff is not
required to allege the basis of his belief that the defendant
owns the property either in the papers filed to secure the
attachment or in his complaint in the main action.

Although attachments of this kind purport to reach
only the interest of the defendant in the property, the
practical effect of such an attachment is to totally cloud the
title to the property of the record owner. No matter how strong
the record owner's claim may be that he himself is the owner :
of the property, no title insurance company will issue a policy
to a potential buyer without making an exception for
ment. In turn, it is rare that a buyer will purchase the p operty
with such an exception in his title policy. It is thus possi
for an unscrupulous plaintiff to tie up the real property: of
someone not-even invoived in the action as a device to bring —
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additional pressure upon the defendant to settle the lawsuit.

Under existing law the third party is halpless to
obtain a prompt judicial hearing on his right to have his
property free of the atiachment. Where this kind of attachment
ocours with resopect to Eggsonal property, C.C.P. §689%, governing
third party claims, prevides methcds whereby the third party
may obtain a prompt hearing for purposes of determining the real
ownership of the property in guestion. However, T.C.P. £689
does not, by its own terms, apply to real property. Presumably,
the legislature believed that an attachment cf one's real property
did not deprive him of use of such property in as severe a manner
ag the attachment of one's personal property. (However valid
this rationale may be in the general) case, it definitely does
not apply where the owner of the real property wishes to sell
his property to raise cash or for some other purpose.)] The
third party's only remedy under existing law is to intervene in
the action, sue for wrongful attachment, and wait two or three
y?ars to get to trial. Meanwhile his property is completely
tied up.

If the Legislature is revising C.C.P. Sections 537
et seq.to provide for prompt hearings in connection with
attachments, one of the questions which the Legislature will
have to decide is what issues should be determined upon the
hearing. I would assume that such things as the probable
merits of the plaintiff's claim and the likelihood that
defendant would conceal or diszsipate its assets would be
appropriate subjects for determination at such hearings.
This letter is to suggest .that in the event of an attachment
of property (real or perscnal) standing in the name of 2 third
party, one of the issues which should be determined in the
hearing is the true ownership of such property. That is, if
a plaintiff is going to tie up the property of someone who is
not even a party to the lawsuit, he should be put to the burden
of proving in a hearing, by preponderance of the evidence, that
the property is not in fact owned by such third party but
actually owned by the defendant. Unless the plaintiff is put
to such burden, he can, if he is unscrupulous, tie up the
property of an innocent third party and bring improper pressure
upon the defendant without ever having to be put to any judicial
test of the propriety of his actions.

Very truly yours,
0, Jipen oword

C. Stephen Howard
CSH:bl
cc: Professor Stefan A. Risenfeld
Professor William Warren



